© 00 N oo O B~ W N P

N N NN N NN NN R R R R R R R R Rm
0 N o U~ W N P O © 0o N o 0o »~ w N - o

Case 2:09-cv-00104-RAJ Document 36 Filed 06/15/12 Page 1 of 21

HONORABLE RICHARD A. JONES

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
IN RE CLASSMATES.COM MASTER CASE NO. C09-45RAJ
CONSOLIDATED LITIGATION
ORDER

(APPLIES TO ALL ACTIONS)

I. INTRODUCTION
The court issues this final order to dispose of a class action that will end in a

settlement that delivers almost no individual benefit to 60 million people. This case
began as an effort to compensate millions of users of the classmates.com website who
received allegedly deceptive emails from Defendants (collectively “Classmates™) in a
campaign to induce users to pay for classmates.com memberships. The case will now
end in a settlement that will wipe out the claims of 60 million classmates.com users for
an average payment of less than five cents. The overwhelming majority of those 60
million users will receive nothing. About 700,000 of them submitted claims, and will
receive less than four dollars each for their efforts. Collectively, Classmates will pay
$2.5 million directly to class members, another $1.05 million that the court will split
between class members and the lawyers (“class counsel’”) who negotiated the settlement,
and more than $1 million in administration costs, to say nothing of the untold sum that

Classmates will pay its own lawyers. If the purpose of class action litigation is to impose
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hefty costs on corporations accused of wrongdoing, one could view this settlement as a
success. But class actions, as the lingo implies, are supposed to be about class members.
From their perspective, it is difficult to muster much enthusiasm for this settlement.

The long history of this case amply illustrates what many courts have observed:
the settlement of a class action presents an inherent conflict between the interests of the
class, the defendant’s interest in minimizing the cost of the settlement, and class
counsel’s interest in maximizing its compensation. See, e.g., In re Bluetooth Headset
Prods. Liab. Litig., 654 F.3d 935, 946 (9th Cir. 2011); In re Mercury Interactive Corp.
Secs. Litig., 618 F.3d 988, 995 (9th Cir. 2010). No one attempted to litigate this case on
the merits; it has been, in essence, a long settlement negotiation between Classmates and
class counsel. If Classmates and class counsel had their way, this suit would have ended
in 2010 with a settlement that extinguished the claims of more than 50 million class
members, paid class counsel more than $1 million, and paid class members* less than
$60,000.

Although the current settlement is underwhelming, it is a dramatic improvement
over the 2010 version; and the credit for the improvement belongs primarily to the
hundreds of class members who objected to the first settlement and to later versions.
Objectors have the purest interest in looking out for the interest of the class, which makes
their involvement in evaluating a settlement essential. Class counsel have an obligation
to negotiate a settlement that is at least adequate, but this case is a powerful example of
the need to be wary of class counsel’s inherent conflict of interest once settlement
negotiations begin. The court has an independent obligation to protect the interests of
class members, and this court has attempted to fulfill that obligation. But this court
(presumably like most courts) has hundreds of other cases to resolve. Especially in this

case, where there are tens of thousands of pages of documents in the record, the court is

! For simplicity, the court refers to the nearly 60 million classmates.com users whose interests
are at issue as the “class,” even though the court has never certified a class before today.
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indebted to the objectors who helped the court as it scrutinized the various settlement
proposals.

Now before the court are a final series of motions. In a case that has too often
been about lawyers rather than class members, it is perhaps fitting that most of the final
motions present disputes between lawyers. One motion seeks final approval of the most
recent version of the settlement. The court already explained, at a December 2011
hearing, that it will approve the settlement, and this order will formalize that ruling. The
court must devote the bulk of this order, however, to resolving class counsel’s claim for
attorney fees, three sets of claims for attorney fees from objectors, and a series of
acrimonious disputes between class counsel and those objectors.

1. BACKGROUND

To put the present disputes in context, the court reviews the history of this
litigation. The court’s prior orders present a more detailed examination of the events
comprising this history.?

This case began in late 2008 in two different state courts. Those cases came to
this court in January 2009. Much of 2009 was devoted not to resolving the claims of the
class, but to deciding which group of attorneys could represent the class. The court
ultimately chose current class counsel, largely because it was the only group of lawyers
who agreed to place any limit at all on the attorney fees it would request. Class counsel’s
clients were Anthony Michaels and David Catapano, classmates.com users who hoped to

serve as class representatives.

% The court issued orders in March and July 2009 addressing class counsel’s battle with another
group of attorneys for the right to represent the class. Dkt. ## 45, 51. By January 2010, class
counsel announced that it had reached a settlement with Classmates, which the court
preliminarily approved in April 2010. Dkt. # 76. In August 2010, the court issued an order
addressing not only recent developments in case law, but the overwhelmingly negative reaction
of class members to the settlement. Dkt. # 83. The court rejected the parties’ first settlement in a
February 2010 order because the settlement was not fair, not reasonable, and not adequate. Dkt.
# 128. The parties returned to settlement negotiations, and the court preliminarily approved a
new settlement in a July 2011 order. Dkt. # 156.
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The court appointed class counsel at the end of July 2009. By January 2010, class
counsel and Classmates informed the court that they had reached a settlement.
A. The First Settlement

In April 2010, the court granted preliminary approval of the parties’ initial
settlement, which divided Classmates’ registered users into a main class of about more
than 50 million people and a subclass of 3 million people. The chief distinguishing
characteristic of the subclass was that its members, unlike the rest of the main class, had
paid money for a Classmates membership, typically between $10 and $40. To the main
class, Classmates offered only a $2 coupon to be used at its website. To the subclass,
Classmates added an offer of a $3 cash payment. Classmates agreed to pay up to $9.5
million to the subclass, a figure that class counsel touted even though it knew that
Classmates would never pay nearly that much. Every member of the main class and
subclass would have released a broad range of claims against Classmates.

The reaction of class members disabused the court of its preliminary view that the
settlement was adequate. By the end of August 2010, the court had received
communications from dozens of class members decrying the settlement.® They objected
to the minuscule offer of compensation and the comparatively gargantuan award to class
counsel. Coincidentally, the Ninth Circuit had just issued its decision in Mercury
Interactive, holding that both Fed. R. Civ. P. 23(h) and due process require that class
members have an opportunity to consider and object to class counsel’s complete motion

for attorney fees, not merely a statement of the upper limit of those fees. 618 F.3d at

% After reviewing the first objections from class members, the court summarized their reactions:

The overarching theme [of the initial objections] is that the settlement, to put it
mildly, leaves something to be desired. Class members contend that the
compensation to them is too piddling, the compensation to class counsel too
generous, and that Classmates itself seems, on balance, to benefit from the
settlement. Class members used colorful language, and many were exceedingly
blunt about their disappointment in Classmates, class counsel, and this court.

Aug. 30, 2010 ord. (Dkt. # 83) at 2 n.2.
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994-95. On August 30, 2010, the court issued an order requiring class counsel and
Classmates to address Mercury Interactive, to address the objections of class members,
and to consider whether their settlement was appropriate for final approval. That led to a
September 24 hearing at which the court discovered that the objections of comparatively
few class members were merely the tip of the proverbial iceberg. The first settlement
was a flop. Of the 52 million people who received notice of the first settlement, fewer
than 60,000 responded to it. All told, Classmates would have paid just over $50,000 to
extinguish the claims of more than 50 million people.

At the September 24 hearing, class counsel and Classmates agreed to modify the
settlement and give class members notice of the modifications and of class counsel’s
attorney fee motion in accordance with Mercury Interactive. They made only modest
changes to the settlement. Classmates agreed to make a $500,000 cy pres payment to a
charity. Class counsel agreed to reduce its fee request from $1.3 million to $1.05 million.
Class counsel did not propose any measure that would have delivered more compensation
to class members.

With the new notice to class members came a flood of new objections. In
previous orders, the court has expressed its gratitude to the objectors, most of whom
made objections without the assistance of an attorney. The court reiterates its thanks to
those class members.

It was at about this time that three groups of objectors entered the fray.
Christopher Langone, himself an attorney, initially filed a pro se objection on August 16,
2010. (Dkt. # 84 at 24-27). Mr. Langone’s initial objection was not significantly
different than the other objections the court received. At about the same time, the court
received an objection that California attorney Charles Chalmers filed on behalf of two
California objectors. Mr. Chalmers sought to represent the objectors in court without

complying with this District’s rules for pro hac vice admission. The court declined to
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make an exception to the pro hac vice rules. Mr. Chalmers unsuccessfully petitioned the
Ninth Circuit for mandamus relief. Putting aside his challenge to the application of pro
hac vice requirements, Mr. Chalmers’ objection did not raise any novel criticism of the
first settlement. Objector Michael Krauss did not make his initial appearance until
November 18, 2010, after the court ordered new notice to class members. Attorneys at
the Center for Class Action Fairness (“CCAF”), an entity that has been active in
objecting to class action settlements across the nation, represented Mr. Krauss. His
objection provided new insight into the myriad defects in the first settlement, particularly
with respect to class counsel’s conflicts of interest and the inadequacy of the proposed cy
pres payment. Mr. Krauss provided substantial legal authority for his positions, much of
which was helpful to the court.

The court held a hearing on final approval of the first settlement on December 16,
2010. The court commenced that hearing by informing Classmates and class counsel that
it was unlikely to approve the settlement, explaining its reasons. The remainder of the
hearing only served to ensure the rejection of the settlement. Among other things, class
counsel admitted that the $2 coupon, the sole form of compensation to more than 50
million class members,* was not intended to benefit class members. Instead, Classmates
designed it as a means to ensure that it could wipe out the potential claims of class
members who had never spent money at Classmates. Mr. Catapano and Mr. Michaels,
the putative class representatives, neither appeared at the final fairness hearing nor

submitted a declaration in support of the settlement. Mr. Krauss’s counsel appeared at

* All versions of the settlement included a two-year injunction requiring Classmates to make
modifications and additional disclosures in its marketing emails to its customers. The court has
repeatedly questioned whether that injunctive relief has any value, and declines to repeat its
discussion here. Class counsel has adhered persistently to its view that the injunction is valuable.
Indeed, it contended at the December 2011 hearing that the injunction was worth $25 million,
based on undisclosed evidence from an undisclosed expert about the alleged linguistic value of
the changes that the injunction requires. Class counsel has not convinced the court of the
injunction’s worth, and it has wisely refrained from claiming the alleged monetary value of the
injunction as an element of the relief it obtained for class members.
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the final fairness hearing. Among other things, he pointed out that the settlement made it
unduly cumbersome for class members to opt out, object to the settlement, or make
claims. He also shared anecdotal evidence of class members’ difficulties making claims
and pointed out the inadequacy of the settlement’s injunctive relief. Mr. Langone
appeared by telephone, again without an attorney. His input was not helpful. Neither
Mr. Chalmers nor his clients participated.

B. The Second Settlement

Class counsel and Classmates went back to the drawing board. They negotiated a
new settlement, which they submitted for preliminary approval on March 25, 2011. This
time, the objectors were active even at the preliminary approval stage. Mr. Langone
obtained counsel, attempted to intervene in this litigation, then appealed the court’s order
denying intervention. Mr. Chalmers submitted another brief objection on behalf of his
clients, again declining to obtain pro hac vice admission.

The court preliminarily approved the new settlement on July 8, 2011. In place of
an empty agreement to pay $9.5 million, the new settlement guaranteed a distribution of
at least $2.5 million to class members. None of the $2.5 million would revert to
Classmates in any circumstance. Cy pres relief would be necessary only if class
members who made claims did not cash the checks that Classmates sent to them. The
new settlement eliminated not only the Classmates coupons, but the distinction between
class members who had paid for memberships and those who had not. The court worked
with the parties to create a class notice that permitted class members to participate online,
whether they wished to make a claim, opt out of the class, or object to the settlement.
Class members could even receive payment online, if they chose. Class counsel agreed
not to increase its attorney fee request above the $1.05 million it had previously

requested. The court preliminarily approved the settlement, despite its concerns that if
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the settlement succeeded in attracting claimants, those claimants would receive very little
money.

The new settlement succeeded in increasing class members’ participation. This
time, about 700,000 class members made claims. Based on the original structure of the
settlement, each claimant would receive about $3.50. In other words, the new settlement
succeeded in attracting more claimants, but it provided them barely more cash
compensation (per claimant) than the original settlement. The parties also agreed, in light
of the Ninth Circuit’s decision in Bluetooth, that if the court awarded less than $1.05
million to class counsel, Classmates would distribute the difference to claimants. See
Bluetooth, 654 F.3d at 949 (requiring courts to closely scrutinize a “kicker arrangement”
in which the difference between class counsel’s negotiated fee award and the court’s
ultimate fee award reverts to the defendant).

At a December 2011 fairness hearing, the court stated that it would give final
approval to the new settlement. The court noted its reservations, explaining that class
counsel’s agreement to create a settlement class with as many as 60 million members
virtually ensured that no class member would receive significant compensation. The
court explained, for example, that even if Classmates’ corporate parent had decided to
fully drain its then-existing cash coffers, Classmates could have paid no more than $2 to
every class member.

Mr. Krauss and Mr. Chalmers submitted objections to the final settlement in
advance of the December 2011 hearing. Mr. Krauss’s counsel appeared at the final
fairness hearing. He raised no objections to the settlement’s relief to class members, but
he continued to object to the amount of fees that class counsel requested. Mr. Langone
also appeared along with his counsel. Not only did his counsel voice objections to the
settlement, he put Mr. Langone on the witness stand to offer his own objections. For

reasons not apparent to the court, class counsel chose to cross-examine Mr. Langone

ORDER -8




© 00 N oo O B~ W N P

N N NN N NN NN R R R R R R R R Rm
0 N o U~ W N P O © 0o N o 0o »~ w N - o

Case 2:09-cv-00104-RAJ Document 36 Filed 06/15/12 Page 9 of 21

about a variety of irrelevant conduct. At the request of Mr. Krauss and Mr. Langone, the
court granted them leave to submit a motion for attorney fees. Mr. Chalmers did not
attempt to participate in the December 2011 hearing.

1. ANALYSIS

In the wake of the final fairness hearing, there are six pending motions: class
counsel’s motion for final approval of the settlement (Dkt. # 176), class counsel’s motion
for attorney fees and costs (Dkt. # 159), Mr. Langone’s motion for attorney fees and a
participation award, Mr. Krauss’s motion regarding attorney fees (Dkt. # 186), Mr.
Krauss’s motion for sanctions against class counsel (Dkt. # 187), and Mr. Chalmers’
attempt to file a motion for attorney fees (Dkt. # 190). The court addresses each in turn.
A. The Court Grants Final Approval of the Settlement.

As it promised at the final fairness hearing, the court grants final approval of the
settlement. The court grants approval despite the small benefit that this settlement
delivers to class members. Because of the size of the settlement class, the court finds it
highly unlikely that another settlement or a resolution on the merits would provide
significantly superior relief to class members. The court thus finds that the settlement is
“fair, reasonable, and adequate,” if only barely. Fed. R. Civ. P. 23(e)(2).

In reaching this finding, the court concludes that the settlement class meets the
prerequisites of Fed. R. Civ. P. 23(a), and that it meets the additional requirements of
Fed. R. Civ. P. 23(b)(3), as modified to reflect the resolution of this dispute by settlement
as opposed to litigation on the merits.

The court further concludes that the parties provided class members reasonable
notice of the settlement and of class counsel’s request for attorney fees as well as an
opportunity to object to the settlement and the fee request. Fed. R. Civ. P. 23(e)(1),
23(e)(4), 23(h)(1), 23(h)(4).
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The court will enter a separate order formally certifying a settlement class and

granting approval of the parties’ settlement.

B. The Court Awards Class Counsel Attorney Fees and Costs.

In considering an attorney fee request from class counsel, the court has discretion
to determine the award as a percentage of the common fund that counsel created for class
members or to use the “lodestar” method to calculate an award based on the number of
hours that class counsel expended on the case multiplied by a reasonable hourly fee.
Vizcaino v. Microsoft Corp., 290 F.3d 1043 (9th Cir. 2002).

Class counsel asks the court to focus on the lodestar method, contending that it
spent almost 4,000 hours litigating this case, and that those 4,000 hours were worth just
over $1.7 million at reasonable hourly rates. Class counsel has provided extensive
documentation of the time it spent on this litigation. Mr. Langone attacks what he
perceives as class counsel’s “block billing,” various unnecessary expenditures, excessive
hourly rates, and other alleged deficiencies. The court will not dwell on his objections. It
is no doubt true that the court could reduce class counsel’s lodestar calculation, as it
could in virtually any case in which this many attorneys worked for this many years. But
class counsel seeks only about two-thirds of its lodestar amount, and has commendably
declined to raise its fee request from the settlement that the court rejected in December
2010 despite putting in an additional year of work negotiating the second settlement.
Rather than engage in a lengthy assessment of the propriety of class counsel’s lodestar
calculation, the court will focus on what it views to be the more compelling objection: the
lodestar method in this case wholly overvalues class counsel’s work in light of the
minimal success it achieved in this litigation. See Bluetooth, 654 F.3d at 942 (“Foremost
among [the factors bearing on the court’s adjustment of the lodestar] is the benefit

obtained for the class.”).
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Giving undue weight to class counsel’s lodestar calculation would only encourage
work that did not benefit the class. Nearly four years of litigation have resulted in no
litigation on the merits, two versions of an initial settlement that the court could not
approve, and a second settlement that the court approves only begrudgingly. One of the
reasons that class counsel spent so much time litigating this case is that it spent so much
time either negotiating or defending settlements that were either inadequate or barely
adequate. When class counsel sought attorney fees in conjunction with the initial
settlement (one that would have paid more than 50 million class members only $52,000),
it informed the court that it had “Obtained a Very Good Result for the Class.” DKkt. # 93
at 4. A year later, after the court rejected that “Very Good Result,” class counsel touted
the second settlement as a “Very Good Result for the Class.” Dkt. # 159 at 5. The record
suggests that class counsel is quick to characterize any settlement as a “Very Good
Result.” Class counsel need not adopt the court’s view of the value of a settlement, but
class counsel cannot satisfy its duty to the class by ignoring the weaknesses in the
settlements it negotiated. Time and again, class counsel declined to acknowledge the
weaknesses of the settlements, and declined to acknowledge the virtual impossibility of
obtaining meaningful relief for a class of nearly 60 million people. Class counsel
admitted that the coupon it once touted as a benefit for more than 50 million class
members was little more than a means for Classmates to extinguish their claims at no
cost. The court does not doubt that class counsel expended thousands of hours. The
court cannot ignore that class counsel expended thousands of hours to obtain minimally
adequate results for the class. Courts commenting on the utility of class actions often
note that only a lunatic or fanatic files a suit for $30, citing Judge Posner’s pithy
observation in Carnegie v. Household Int’l, Inc., 376 F.3d 656, 661 (7th Cir. 2004).
Would even a lunatic or fanatic pay attorneys more than $1 million to obtain a settlement

worth less than $60,000? In December 2010, class counsel touted that arrangement as a
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“Very Good Result for the Class.” Now it touts the hours it expended to obtain that
“Very Good Result” as justification for a fee award.

Eschewing the lodestar method, the court focuses on class counsel’s fee request as
a percentage of the common fund it ultimately created for class members. That common
fund is at least $3.55 million, the sum of the $2.5 million settlement fund and the $1.05
million that will be allocated between class counsel and the class. Class counsel argues
that the common fund should also include about $1.5 million in settlement administration
costs that Classmates has paid or will pay, split among the cost of three rounds of notice
for the settlements and the expected cost of paying class members in accordance with the
most recent settlement. Because Classmates’ payment of these costs relieves the class of
the burden of these expenses, the court may consider them as part of the common fund.
Staton v. Boeing Co., 327 F.3d 938, 974-975 (9th Cir. 2003). The court cannot overlook,
however, that those administration costs include two rounds of notice for an inadequate
settlement. The court accordingly considers $1 million in settlement administration costs
as part of the common fund, yielding a common fund of $4.55 million.

Class counsel’s $1.05 million fee request is about 23% of the $4.55 million
common fund. The oft-cited “benchmark” in the Ninth Circuit is 25%. See, e.g.,
Vizcaino, 290 F.3d at 1047. The benchmark is merely a guideline, however, and any
percentage-of-the-common-fund award must take into account all circumstances of the
case. Id. at 1048. In this court’s view, the most relevant circumstances are the minimally
adequate settlement that class counsel ultimately negotiated, coupled with the amount of
time expended pursuing a settlement that was not even minimally adequate. This merits
an award below the 25% benchmark. When class counsel competed with another group
of attorneys at the outset of this case for the right to represent the class, it won that battle
in large part because it agreed to cap its attorney fees. It agreed to seek no more than

twice its lodestar amount in any event, and it agreed that if it sought a percentage-of-
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common-fund recovery, it would seek no more than 15% of the common fund if it
reached a settlement before it filed a class certification motion. Jul. 29, 2009 ord. (Dkt.
# 51) at 2-3. Predictably, counsel now focuses on its lodestar cap rather than its
percentage-of-common-fund cap.

After considering all of the circumstances of the case, the court awards class
counsel attorney fees of $900,000, or slightly less than 20% of the common fund it
created. The court finds that this award properly compensates class counsel both for its
labor in both the pre-settlement and post-settlement phases in this litigation, and that it
also reflects that counsel should not benefit from its efforts to win approval of an
inadequate settlement. See Bluetooth, 654 F.3d at 943 (noting that in a common fund
case, the court must “assure itself” that class counsel’s fee award is “not unreasonably
excessive in light of the results achieved”).

No one objects to class counsel’s request for $33,610.77 in litigation costs. The
court finds that class counsel provided adequate evidentiary support for its cost request
and that the request is reasonable.

The court will also grant a participation award of $1000 each to Mr. Catapano and
to Mr. Michaels. Class counsel requested $2500 each on their behalf. The court can
authorize incentive awards to class representatives. Staton, 327 F.3d at 976. It must
consider the size of the incentive award, how it compares to the overall recovery of the
class, and by what factor it exceeds the recovery of other class members. Id. at 977-78.
The court must also consider the extent of the class representative’s contribution to the
litigation, the benefit to the class from those contributions, the amount of time the class
representative spent on the litigation, and any danger of retaliation or other adverse
consequences the class representative faced as a result of her participation. Id. Here, the
class representatives request almost a thousand times more money than any other class

member. Their declarations with respect to the second settlement consist essentially of

ORDER -13




© 00 N oo O B~ W N P

N N NN N NN NN R R R R R R R R Rm
0 N o U~ W N P O © 0o N o 0o »~ w N - o

Case 2:09-cv-00104-RAJ Document 36 Filed 06/15/12 Page 14 of 21

evidence that they provided information in discovery and communicated with class
counsel. As the court has noted, neither class representative submitted anything to the
court in conjunction with the first settlement. The court suspects they submitted
declarations in conjunction with the second settlement only because the court called
attention to their absence in February 2011 when it formally rejected the first settlement.
Considering all of the relevant circumstances, the court awards $1000 each to Mr.

Michaels and Mr. Catapano in recognition of their limited participation in this litigation.

C. The Court Declines to Award Mr. Langone Attorney Fees or a Participation
Award.

Mr. Langone seeks nearly $180,000 in attorney fees as well as a $50,000 “service
award” for himself. The court can award attorney fees to objectors, provided that the
objectors prove that they “substantially enhanced the benefits under the settlement.”
Vizcaino, 290 F.3d at 1052; see also Rodriguez v. West Publ’g Corp., 563 F.3d 948, 963
(9th Cir. 2009) (remanding for reconsideration where district court failed to award
attorney fees to objector whose conduct increased settlement fund by $325,000). The
court is aware of no authority authorizing a “service award” to an objector. If there were
such authority, the court assumes that it would treat a participation award to an objector
similarly to a participation award to a class representative.

Mr. Langone and his counsel appear to be convinced that their efforts led to the
improvements in the settlement. They are mistaken. Mr. Langone offered no more
substantial criticism of the first settlement than did dozens of unrepresented class
members who objected to the settlement. When he appeared pro se (by telephone) at the
December 2010 hearing, he spent much of his time talking about a congressional report
with scant relevance to this case. The court intensified its scrutiny of the first settlement
because of the dozens of objections from unrepresented objectors, the indifference of

99.9% of the proposed settlement class, and the miniscule payment Classmates would
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have made to the class. The first settlement did not withstand the court’s scrutiny. Mr.
Langone has no better claim as the cause for that scrutiny than any other objector.

After the court rejected the first settlement, Mr. Langone obtained counsel, but did
more to slow this litigation than to improve results for class members. Mr. Langone
attempted to intervene in this litigation, apparently convinced that he could force a better
settlement. He offered some criticism of the second settlement, but that amounted to
little more than a slightly more lawyerly version of the same objections that numerous
class members submitted. In some circumstances, a lawyer’s insight, particularly where
the lawyer supports that insight with legal authority, can call the court’s attention to areas
of concern it might not otherwise have recognized.” But where a lawyer merely reiterates
the objections of unrepresented class members, or points out the routine or obvious, the
lawyer does not enhance the settlement, he merely adds his voice to the chorus. Were the
court to reach a contrary decision, it would only encourage attorneys to file “me-too”
objections to class settlements in the hope of obtaining compensation. The court
encourages objections, but it is not in the interest of the class to compensate an objector
unless his objection contributes significantly to obtaining a substantial benefit for the
class. Mr. Langone’s objections did not contribute significantly to obtaining any benefit
for the class.

Finally, the court observes that Mr. Langone’s request for a $50,000 participation
award is egregious. The court has already declined to award as little as $2,500 to Mr.
Michaels and Mr. Catapano, although they have had some involvement in this case from
its outset. Mr. Langone overreaches wildly by requesting twenty times as much for his

participation.

> Mr. Langone repeatedly points out that he objected to a clause in one or both versions of the
settlement agreement that he believed represented an unlawful promise by class counsel not to
represent objectors to the settlement. The court has never shared Mr. Langone’s concern about
that clause. Class counsel modified the clause to clarify its meaning, although it was probably
unnecessary to do so. Class counsel has an obvious conflict of interest with any objector to the
settlement; it could not have represented an objector in any event.
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D. The Court Does Not Award Mr. Krauss Attorney Fees, but Grants His
Request to Reduce Class Counsel’s Award as a Sanction.

Unlike Mr. Langone’s objection, Mr. Krauss’s objection was useful as the court
sorted through the many deficiencies in each settlement the parties proposed. Mr. Krauss
identified pertinent legal authority for his positions, which simplified the court’s review.
More importantly, Mr. Krauss was relentless in his identification of the numerous ways
in which the proposed settlements would have rewarded class counsel (and a cy pres
charity) at the expense of class members. Mr. Krauss’s objections significantly
influenced the court’s decision to reject the first settlement and to insist on improvements
to the second. Class members benefitted as a result.

Under these circumstances, the court would be inclined to award attorney fees to
Mr. Krauss. The court will not do so, however, because Mr. Krauss has withdrawn his
request for attorney fees. The court now explains why.

Class counsel has consistently opposed the efforts of Mr. Krauss and Mr. Langone
to influence the court’s consideration of the settlement. Class counsel is entitled to
disagree with objectors, of course, but the vehemence of class counsel’s reaction to these
two objectors is unfortunate. Mr. Krauss and Mr. Langone acted in what they perceived
to be class members interests, and in many instances, they achieved much more success
in that regard than class counsel. Class counsel has often treated their counsel not as
people with divergent views on the value of the settlement, but rather as a threat to this
litigation. Perhaps the most striking demonstration of that approach was class counsel’s
decision to interrogate Mr. Langone when he took the witness stand at the December
2011 hearing. Counsel’s questions focused not on the strength or weakness of Mr.
Langone’s objection, but on Mr. Langone himself.

At the December 2011 hearing, the court granted Mr. Langone and Mr. Krauss
permission to submit requests for attorney fees. It is not surprising that class counsel

wished to scrutinize their requests. Indeed, their obligation to class members likely

ORDER - 16




© 00 N oo O B~ W N P

N N NN N NN NN R R R R R R R R Rm
0 N o U~ W N P O © 0o N o 0o »~ w N - o

Case 2:09-cv-00104-RAJ Document 36 Filed 06/15/12 Page 17 of 21

requires as much. Had class counsel chosen to conduct a reasonable inquiry to ensure
that the objector’s fee requests were reasonable, the court could not fault them. What
class counsel did in this case, however, was utterly inappropriate.

Before class counsel had even received Mr. Langone’s and Mr. Krauss’s fee
requests, it took the remarkable step of issuing subpoenas. The court focuses on the
subpoenas class counsel issued to Mr. Krauss’s counsel. It served the first of those
subpoenas on CCAF, the entity that employs Mr. Krauss’s counsel. The subpoena
demanded exhaustive production of documents responsive to twenty document requests.
Class counsel sought verification of CCAF’s not-for-profit status, its tax returns,
documentation of its stock ownership, verification of its funding sources, information on
its corporate structure, documents revealing its relationship with one of its donors, and
more. The subpoena also contained requests seeking information directly relevant to the
work of CCAF’s attorneys on this case, although those requests were vastly overbroad
and overreaching. Class counsel directed a second subpoena to one of CCAF’s donors,
repeating many of the same document requests, and inquiring further into the donor’s
relationship with CCAF.

The subpoenas were legally invalid. Both CCAF and its donor are domiciled in
Virginia. Class counsel nonetheless issued the subpoenas from this court, in apparent
ignorance of the requirement that a subpoena issue from the court encompassing the
domicile of the subpoena’s target. Fed. R. Civ. P. 45(a)(2)(C).

Even had the subpoenas been valid, they were wholly improper. The court has no
idea why class counsel believed it appropriate to conduct what amounted to a witch hunt,
seeking not merely documents with arguable relevance to Mr. Krauss’s forthcoming fee
requests, but a host of documents designed clearly to root out CCAF’s financial
circumstances and its relationship with one of its donors. The subpoenas scarcely

resemble a reasonable inquiry into facts relevant to Mr. Krauss’s fee requests; they
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resemble a litigation offensive designed to burden an entity that had the temerity to object
to class counsel’s settlement. If class counsel had legitimate concerns about any
objector’s fee request, it could have approached either the objector’s counsel or this court
to discuss appropriate discovery or another mode of inquiry. Instead, before class
counsel had even received any objector’s fee request, it went on the offensive against Mr.
Krauss and Mr. Langone. The court takes a dim view of what amounts to little more than
bullying by class counsel.

Rather than respond to class counsel’s invalid and improper subpoenas, Mr.
Krauss declined to make an attorney fee request. Instead, he asked the court to sanction
class counsel and to reduce its attorney fee award. He consented to have any sanction
deducted from class counsel’s attorney fee award and thereby awarded to class members.

The court cannot permit class counsel’s egregious attack on Mr. Krauss go by
without notice. Objectors, as much as class counsel, play an important role in ensuring
the fairness of a class action settlement. This case amply illustrates as much. In this
court’s view, Mr. Krauss and his counsel did more to secure compensation for class
members than class counsel did. Class counsel performed the bulk of the labor necessary
to reach the settlement, but Mr. Krauss’s counsel did a substantially better job of
attending to class members’ interests. It is not surprising that class counsel would
disagree with some objectors, or even with Mr. Krauss. That is no license, however, to
engage in the litigation assault that class counsel chose here.® The court could simply
admonish class counsel, but the court does not believe that would suffice.

The court awards sanctions in the amount of $100,000 against class counsel. The
court reasons that it likely would have awarded Mr. Krauss’s counsel at least that much,

had he requested attorney fees. An award of $100,000 would be just over 2% of the

® Class counsel urges the court to consider that it attempted to negotiate the subpoenas with Mr.
Krauss’s counsel. The court rejects the suggestion that counsel’s willingness to negotiate a
facially invalid and disturbingly overbroad subpoena is mitigating evidence.
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common fund in this case. While Mr. Krauss’s counsel did not perform as much labor as
class counsel, it achieved manifestly better results. If anything, a $100,000 award would
have undercompensated CCAF. CCAF cited many cases in which objectors were
rewarded more handsomely for similar results. See, e.g., In re Prudential Ins. Co. of Am.
Sales Practices Litig., 273 F. Supp. 2d 563, 572 (D.N.J. 2002). The court remains
uncertain as to why Mr. Krauss’s counsel decided to forego a fee request in response to
two facially invalid subpoenas, but the court will respect that choice. Class counsel
declares that when it confronted CCAF with the subpoenas, one of its lawyers promised
to use “hammer and tongs” to resist. Class counsel was the first to wield the hammer,
however, and it can hardly complain if its attack provoked a defense. The court declines
to use a hammer or tongs; it instead uses its power to impose sanctions. The court
reduces class counsel’s attorney fee award by $100,000. The court makes that reduction
as a sanction, but it notes that it would have reduced class counsel’s fees by at least that

much to reflect conduct that was plainly not in the interests of the class.
E. The Court Declines to Award Relief to Mr. Chalmers.

Mr. Chalmers applied for attorney fees for his work from July to August 2010 on
behalf of his clients. Again, Mr. Chalmers has not complied with the court’s pro hac vice
requirements. Mr. Chalmers’ application for fees does not request any particular award.
He notes that he spent 28 hours working for his clients, and that a $500 per hour rate
would be reasonable. Mr. Chalmers apparently believes he is entitled to $14,000. The
court finds that even if Mr. Chalmers had satisfied the pro hac vice requirements, the
court would not award him attorney fees. The court does not find that Mr. Chalmers’

work led to better results for class members.
F. Class Members Need Not Receive Notice of Objectors’ Attorney Fee Motions.

Before concluding, the court observes that the parties have raised questions about

whether Mercury Interactive requires that class members be given notice of an objector’s
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attorney fee request in the same manner that they must be given notice of class counsel’s
fee request. The court holds that it does not. The Mercury Interactive panel based its
holding on Rule 23(h), which requires only that “for motions by class counsel” the court
must direct notice to class members in a “reasonable manner.” Fed. R. Civ. P. 23(h)(1).
Nothing in the rule suggests that a similar requirement applies to a fee petition from an
objector. Nothing in Mercury Interactive suggests that the court would require notice to
class members of an objector’s fee motion. Indeed, it is hard to imagine how a court
could impose such a requirement without making the denouement of every class
settlement an endless series of notices to class members about class counsel’s request for
fees, fees for objections to that request, fees for objections to the objections, and so on.
IV. CONCLUSION

For the reasons stated above, the court orders as follows:

1) The court GRANTS class counsel’s motion for final approval of this
settlement. Dkt. # 176. The court will enter a separate order formally
certifying a settlement class. The court directs the clerk to DISMISS this case.
The court further directs the clerk to enter a judgment that contains, among
other things, the two-year injunction to which Classmates has consented. No
later than December 15, 2012, Classmates shall file a report from the class
administrator on the status of the distribution of settlement funds to class
members.

2) The court GRANTS class counsel’s motion for attorney fees and other
monetary relief (Dkt. # 159) as follows:

a. The court awards class counsel attorney fees of $800,000.
b. The court awards class counsel litigation costs of $33,610.77.
c. The court awards a participation payment of $1000 each to Mr.

Michaels and Mr. Catapano.
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3) The court DENIES Mr. Langone’s motion for attorney fees and a participation
payment. Dkt. # 189.

4) The court TERMINATES Mr. Krauss’s motion for attorney fees. Dkt. # 186.

5) The court GRANTS in part and DENIES in part Mr. Krauss’s motion for
sanctions against class counsel. Dkt. # 187. The court’s $800,000 award to
class counsel reflects the court’s imposition of a $100,000 sanction.

6) Because Mr. Chalmers has failed to comply with this court’s rules regarding
pro hac vice admission, the court declines to consider his proposed motion for
attorney fees. Dkt. # 190. Even if it had considered that motion, however, the
court would have denied it for the reasons stated above.

7) Because the court has awarded class counsel only $800,000 of the $1.05
million it requested for attorney fees, and awarded Mr. Michaels and Mr.
Catapano only $2,000 of the $5,000 they requested, Classmates must distribute
an additional $253,000 to class members who made claims. The court orders
Classmates (in conjunction with the settlement administrator) to ensure the
distribution of $2.753 million to class members in accordance with the
settlement agreement.

DATED this 15th day of June, 2012.

\V
The Honorable Richard A. Jones
United States District Court Judge
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