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UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

WESTERN DIVISION

Inre: Case No. 2:07-ML-1822-DSF-E
CLASSACTION
Bluetooth Headset Products
Liability Litigation BPROPOSED] FINAL ORDER AND
UDGMENT
Judge: Hon. Dale S. Fischer
Dept.: 840
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Before the Court is Plaintiffs Motion for Final Approval of Class Settlement.
The Court, having considered the papers submitted in support of the proposed
Settlement Agreement and the oral presentations of counsel, having considered all
objections made to the proposed Settlement Agreement and the oral presentations of
those objectors who appeared at the Fairness Hearing, and having considered all
applicable law, finds that there is no just reason for delay of the entry of this Final
Order and Judgment and approves the Settlement Agreement entered into by the
Parties. This Final Order and Judgment adopts and incorporates the Settlement
Agreement and the terms defined therein.

BACKGROUND

Twenty-six putative class actions were filed against Motorola, Inc., Plantronics,
Inc., and GN Netcom, Inc. (collectively, “Defendants’) in various courts across the
country concerning the marketing of wireless headsets commonly known as
“Bluetooth headsets.” On February 20, 2007, the Judicia Panel on Multidistrict
Litigation coordinated the cases before this Court in In Re Bluetooth Headset Products
Liability Litigation, MDL No. 1822. On August 26, 2007, a lawsuit raising similar
guestions of law and fact, entitled Kirkpatrick v. Motorola, No. 07-5570 (DSF) (Ex)
was filed in the Central District of California and transferred to this Court.:

Plaintiffs filed a Consolidated Class Action Complaint on July 6, 2007. (DKkt.
No. 13.) As aresult of a meet-and-confer between the Parties, Plaintiffs filed their
First Amended Consolidated Complaint (“FACC”) on August 3, 2007. (Dkt. No. 16.)
The Parties had a second meet-and-confer and, as a result, Plaintiffs filed a Second
Amended Consolidated Complaint (*SACC”) on September 25, 2007. (Dkt. No. 19.)
The SACC is the operative Complaint.

1 The twenty-six (26) coordinated cases and the Kirkpatrick case shall be collectively
referred to herein asthe “Actions.”
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Paintiffs alege that the use of Defendants Bluetooth headsets could
potentially cause noise-induced hearing loss (“NIHL”). Plaintiffs further allege that
Defendants failed to disclose this purported risk. Defendants strongly assert that their
Bluetooth headsets are safe and deny that they have done anything wrong. Defendants
also deny that the actions are amenable to class treatment for merits purposes (as
opposed to settlement purposes).

In May 2008, Defendants filed a joint Motion to Dismiss. (Dkt. No. 34.) The
motion was fully briefed when the Parties informed the Court that they had reached an
agreement in principle to settle the lawsuit, and sought a temporary stay of the
proceedings. (Dkt. No. 49.)

On January 16, 2009, the Parties filed a Class Action Settlement Agreement
(the “Settlement Agreement” or “Agreement”) that purported to resolve all claims
raised in the Actions. (Dkt. No. 61.) After a February 9, 2009 hearing, the Court
preliminarily approved the settlement and directed that notice be provided to the Class
as set forth in the Court’ s Order Preliminarily Approving Settlement and Providing for
Notice (the “Notice Order”). (Dkt. No. 64.)

Notice was provided to the Class and Class Members were given the
opportunity to object or opt out. Fifty objections were received by the Court and/or
settlement administrator and 715 people validly elected to opt out of the lawsuit.

On July 6, 2009, the Court held a Fairness Hearing to consider whether final
approval of the settlement was warranted. Attorneys for the Parties were present at
the hearing, as was counsel for the seven objectors referred to in the pleadings and at
the hearing as the “Brennan objectors.” (Dkt. Nos. 107 & 164.)

JURISDICTION

The Court finds that it has jurisdiction over the Parties and all members of the

Settlement Class pursuant to 28 U.S.C. § 1332(d).
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FINDINGS

The Ninth Circuit has a “strong judicial policy that favors settlements,
particularly where complex class action litigation is concerned.” Class Plaintiffs v.
Seattle, 955 F.2d 1268, 1276 (9th Cir. 1992).

For the reasons set forth below, the Court finds that: (1) certification of a Rule
23(b)(3) settlement class is appropriate; (2) the best notice practicable has been given
to the Class; and (3) the settlement should be approved as being fair, adequate, and
reasonable.

A. CLASSCERTIFICATION FOR SETTLEMENT PURPOSESONLY.

The Court provisionally certified a Settlement Class (for settlement purposes
only) in its Notice Order. (Notice Order §1.) None of the objectors contests
certification of the Settlement Class. The Court finds that it is appropriate, pursuant to
Federal Rule of Civil Procedure 23(b)(3) and for settlement purposes only, to make

final its provisional certification of a Settlement Class, which includes:

All persons or entities in the United States who, between June 30, 2002
and the date of entry of this Notice Order, purchased a Bluetooth Headset
manufactured by Motorola, Plantronics or GN. Excluded from the Class
are: (a) the Defendants and their parents, subsidiaries, and affiliates,
current and former directors and officers; (b) any entity in which any of
the Defendants has a controlling interest; (c) any successor or assign of
any of the Defendants; (d) an¥ gerson who has validly requested
exclusion from the Settlement Class, as listed in Exhibit A to this Order;
and (e) the Judge to whom the Actions are assigned.

1. The Settlement Class Satisfies the Requirements of Rule 23(a).

The Settlement Class satisfies the four threshold requirements of Rule 23(a)—
numerosity, commonality, typicality, and adequacy of representation. Fed. R. Civ. P.
23; Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 625 (1997); Hanlon v. Chrysler
Corp., 150 F.3d 1011, 1020 (9th Cir. 1998).

Numerosity. The Settlement Class is composed of millions of purchasers of
Bluetooth headsets residing throughout all fifty states. Numerosity is “clearly

satisfied” where there is a “nationwide class with millions of class members residing
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in fifty states. . . .” Hanlon, 150 F.3d at 1019. The numerosity requirement is met
here.

Commonality. A class has sufficient commonality if “there are questions of law
or fact common to the class.” Fed. R. Civ. P. 23(a)(2). Defendants alleged
conduct—failing to warn of a purported risk of NIHL—is relevant to each Class
Member's claims. Therefore, commonality is satisfied. See Hanlon, 150 F.3d at
1019.

Typicality. A representative plaintiff's clams are typical if they “are
reasonably co-extensive with those of absent class members, they need not be
substantially identical.” Hanlon, 150 F.3d at 1020. In this case, Plaintiffs and the
Settlement Class allege they have suffered the same type of “harm,” growing out of
Defendants failure to warn about a purported risk of hearing loss. Because the
settlement excludes personal injury clams (Agreement 13.9), claims among the
members of the Settlement Class are typical. Hanlon, 150 F.3d at 1020.

Adequacy of Representation. The adequacy requirement has two prongs:
“1) that the representative party’s attorney be qualified, experienced and generally
able to conduct the litigation; and 2) that the suit not be collusive and plaintiff’s
interests not be antagonistic to those of the remainder of the class.” In re United
Energy Corp. Solar Power Modules Tax Shelter Invs. Sec. Litig., 122 F.R.D. 251, 257
(C.D. Cal. 1988). Both elements are satisfied here. First, Plaintiffs retained counsel
who are qualified and experienced to litigate this action. The law firms representing
the Settlement Class have represented plaintiffs in dozens of class actions. Second,
there is no evidence that Plaintiffs have interests that are antagonistic to those of other
Class Members, or that Plaintiffs will fail to protect the interests of the Class.

Moreover, there is no evidence that this case (or the Settlement) was collusive.
2. The Settlement Class Satisfies the Requirements of Rule 23(b)(3).

The requirements of Rule 23(b)(3) are satisfied where (1) common issues of

law or fact “predominate over any questions affecting only individual members . . .”
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and (2) class resolution is “superior to other available methods fairly and efficiently
adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3).

Defendants' alleged conduct and the science issues related to the purported risk
of NIHL are asignificant aspect of the case and can be resolved for all members of the
class in a single adjudication. This common nucleus of facts and the potential legal
remedies predominate over any questions related to individual members of the Class
and supports Class certification here.  Amchem, 521 U.S. at 625 (finding
“[p]redominance is a test readily met in certain cases alleging consumer or securities
fraud or violations of the antitrust laws”).

Moreover, a class action is superior here because employing the class device
will conserve the resources of the judicial system, preserve public confidence in the
integrity of the system by avoiding the waste and delay of repetitive proceedings, and
prevent the inconsistent adjudications of similar issues and claims. Hanlon, 150 F.3d
at 1023.

Assessment of the non-exclusive factors listed in Rule 23(b)(3), which
potentially apply to both the predominance and superiority inquiries, yields the same
result. Because a nationwide Class is being certified for the purposes of settlement
only, manageability is not an issue. Amchem, 521 U.S. at 620 (“Confronted with a
request for settlement-only class certification, a district court need not inquire whether
the case, if tried, would present intractable management problems. . . for the proposal
isthat there be no trial.”).

Thus, the Court certifies a settlement Class pursuant to Rule 23(b)(3). A list of
the Class Members who properly and timely excluded themselves from the Class is
attached to this Final Order and Judgment as Exhibit A.

B. THENOTICETO THE CLASSWASTHE BEST NOTICE
PRACTICABLE.

The Court provided for a comprehensive, multi-faceted notice to the Classin its
Notice Order. (Notice Order 18.) Kinsella Media, LLC, a nationally renowned
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notice expert that has developed and directed some of the largest and most complex
national notification programs in the country, developed and implemented the notice
program approved by the Court. There have been no objections to the content or the
form of the notice program.

Notice of the settlement was disseminated via first class mail to the last known
address of all potential Class Members who could be identified with reasonable effort.
A total of 246,236 notices were mailed to potential Class Members. (Dkt. No 154,
Kinsella Decl. § 10; Dkt. No. 153, Fenwick Decl. {1 4-7.) The Summary Notice
approved by the Court was published in several national publications, including
People, Newsweek, Sports Illustrated, National Geographic, Parade, and USA
Weekend. (Kinsella Decl. §1119-20.) The notices informed potential Class Members
of the litigation and the terms of the proposed settlement. The notices also advised
Class Members that they could remain a member of the Class, opt out of the Class, or
object to the proposed settlement. Moreover, the notice program included
maintenance of an Internet website (www.bluetoothheadsetlitigation.com), which
provided downloadable copies of the Class Notice and Settlement Agreement.
(Fenwick Decl. 1 3(c).)

According to Katherine Kinsella, the president of Kinsella Media, the notice
program reached more than 80% of the potential Class Members an average of more
than 2.5 times each. (Kinsella Decl. § 24.) Kinsella testified via affidavit that the
notice program was “the best notice practicable under the circumstances and . . . fully
compliant with Rule 23 of the Federa Rules of Civil Procedure.” (Id. 126.) The
Court agrees. Zimmer Paper Prods., Inc. v. Berger & Montague, P.C., 758 F.2d 86,
90 (3d Cir. 1985) (“It is well settled that in the usual situation first-class mail and
publication in the press fully satisfy the notice requirements of both Fed. R. Civ. P. 23
and the due process clause.”); Manua for Complex Litigation §21.311 (4th Ed.)
(“Determination of whether a given notification is reasonable under the circumstances

of the case is discretionary.”). The notice adequately described the terms of the
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settlement in sufficient detail to alert those with adverse viewpoints to investigate and
to come forward and be heard. The notice also provided absent Class Members with
the opportunity to opt out and individually pursue any state law remedies that they so
choose.

The Court also finds that Defendants provided sufficient notice to the
appropriate state official of each state in which a Class Member resides and the
appropriate federal official, pursuant to 28 U.S.C. § 1715(b). (Dkt. No. 156, Lombard
Decl. 1113-4) The Court has received no notice of any objections by any such

officials.

C. THETERMSOFTHE SETTLEMENT ARE FAIR, REASONABLE,
AND ADEQUATE.

The Court has weighed the factors set forth in Churchill Village, L.L.C. v.
General Electric, 361 F.3d 566, 575 (9th Cir. 2004), and determined that the
settlement should be approved as fair, reasonable, and adequate. Fed. R. Civ. P. 23(e).
The Churchill factors include: “(1) the strength of the plaintiffs’ case; (2) the risk,
expense, complexity, and likely duration of further litigation; (3) the risk of
maintaining class action status throughout the trial; (4) the amount offered in
settlement; (5) the extent of discovery completed and the stage of the proceedings;
(6) the experience and views of counsd; (7) the presence of a governmental
participant; and (8) the reaction of the class members to the proposed settlement.”2
Churchill, 361 F.3d at 575. The relative degree of importance of each of these factors
varies according to the circumstances of each case and is dictated by the nature of the
claim and the type of relief sought. See Hanlon, 150 F.3d at 1026; Officers for Justice
v. Civil Serv. Comm' n of City & County of San Francisco, 688 F.2d 615, 625 (9th Cir.
1982).

2 Because the settlement evaluation factors are non-exclusive, discussion of those
factors not relevant to this case has been omitted. Churchill, 361 F.3d at 576 n.7.
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1 The Strength of Plaintiffs’ Case.

The majority of the objectors suggest the claims pursued in this litigation are
frivolous and meritless and that the Court should dismiss the case instead of approving
the settlement. The Court rgects that suggestion—the type of frivolousness that
would justify dismissing a case outright or imposing sanctions is quite rare, and thisis
not such a case.

The objectors may be correct that the suit ultimately would not be successful.
For example, before the settlement was reached, the Parties completed briefing on
Defendants' Motion to Dismiss. Defendants argued that Plaintiffs: (1) lack Article Il
standing because their damages claim is based on nothing more than a hypothetical
economic injury, (2)fall to allege a cognizable “injury” or “damages’ under
applicable state law, (3) fall to alege any affirmative misstatement of fact, and
(4) base their theory of recovery on NIOSH recommended “standards’ that actually
undermine their claims. (Dkt. No. 34, Defendants Motion to Dismiss.)) While the
settlement relieves the Court of having to rule on the Motion to Dismiss, it is clear that
Defendants have significant defenses and that Plaintiffs face the risk of obtaining
nothing if they continue to pursue this litigation. It is clear to the Court that the
parties and the mediator, the Honorable Steven J. Stone, Presiding Justice, California
District Court of Appeal (Ret.), carefully considered this risk and weighed it against
the benefits of the settlement. This factor supports approval of the settlement.
Gribble v. Cool Transps. Inc., No. CV 06-04863 GAF, 2008 WL 5281665, at *9 (C.D.
Cal. Dec. 15, 2008) (noting “it is important to remember that the [settlement
agreement] is a better option than not recelving any compensation, which is a
reasonable possibility given the questions surrounding Plaintiff’s claims and class

certification”).
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2. The Risk, Expense, Complexity, and Likely Duration of Further
Litigation.

Defendants are confident that they have a strong case on the merits and will
vigorously challenge Plaintiffs claims. Thus, even if the Court were to decide the
Motion to Dismiss in favor of Plaintiffs, there is no question that there would be
contested Class certification briefing, likely cross-motions for summary judgment, and
challenges to expert testimony under Daubert. If the case goes to trial, there is no
dispute that it would be a long, contested trial with likely appeals by the losing party
or parties. In short, if the settlement were not approved, further litigation before this
Court would be time-consuming, complex, and expensive.

Several objectors raised economic concerns that the settlement will cost
Defendants money, which will end up costing consumers more because it may cause
Defendants to raise the price of their headsets. Such arguments are better addressed to
the legidlature, rather than the courts. Moreover, disapproving the settlement would
cost Defendants even more money because Defendants would incur additional
attorneys fees and costs to defend the litigation, even if Defendants were ultimately
successful.

In light of the risks and strengths of Plaintiffs claims and the expense,
complexity, and likely duration of future litigation, final approval of the settlement is
warranted here. Bullock v. Adm'r of Estate of Kircher, 84 F.R.D. 1, 10 (D.N.J. 1979)
(“The expense and risk of litigation often weigh heavily in favor of settlement.”).

3. The Risk of Maintaining Class Action Status Throughout the Trial.

In reaching the settlement, the Parties agreed that Defendants’ right to oppose a
motion for Class certification would be preserved if the settlement were not approved.
(Agreement 1 5.2.) Because the settlement was reached before the Parties briefed the
issue of Class certification, the Court is unable to make any definitive analysis of the
likelihood that a Class would be certified and remain certified through trial.

9
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4. The Amount Offered in Settlement.

The settlement requires Defendants to add (or modify) warnings concerning
NIHL. The warnings were posted on each Defendant’s website when the Court
preliminarily approved the settlement in the Notice Order. (Agreement 13.1(a).)
Notice of these warnings was sent to all Class Members who could be identified with
reasonable effort. (Fenwick Decl., Ex. A, a 4.) Moreover, warnings will be added to
Defendants’ product manuals. (Agreement § 3.1(b).)

The settlement also requires $100,000 in donations to nonprofit organizations
whose mission involves the prevention of NIHL, which will provide some indirect
benefit to the Class. Specifically, Defendants will fund the following organizationsin
the specified amounts. The University of Tennessee College of Medicine, Center for
Independent Living Research (“CILR”), $31,666.67; the Nationa Hearing
Conservation Association (“NHCA™), $31,666.67; the American Speech and Hearing
Association (“ASHA”), $31,666.66; and the Greater Los Angeles Agency on
Deafness (“GLAD”), $5,000. (Id. 13.2)

The Brennan objectors suggest that a settlement with a cy pres component is not
permissible. That is not the law in the Ninth Circuit, as conceded by the Brennan
objectors. Sx (6) Mexican Workers v. Arizona Citrus Growers, 904 F.2d 1301 (Sth
Cir. 1990); (Dkt. No. 107, Brennan et al. Objection, at 9 (noting that Sx (6) Mexican
Workers “approves of the use of cy pres’)). The Court finds that a cy pres is
appropriate in this case. There is no purpose in requiring a payment to the Class that
could not possibly be more than pennies. See, e.g., Koppell v. Keds Corp., No. 93
CIV. 6708 (CSH), 1994 WL 97201, at *3 (S.D.N.Y. Mar. 21, 1994) (finding “the cy
pres resolution adopted by the settlement agreements is reasonable and adequate’
where, given the size of the class and the small size of any individual recovery, the
cost of identifying and administering any claims process would consume the entire
settlement).
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Objectors have also suggested that it would be unfair for awards to the Class
representatives and fees to Class counsel to overshadow the relief received by the
Class. (See, e.g., Dkt. No. 107, Brennan et al. Objection, citing Molski v. Gleich, 318
F.3d 937 (9th Cir. 2003); Murray v. GMAC Mortgage Corp., 434 F.3d 948 (7th Cir.
2006); and Crawford v. Equifax Payment Servs., Inc., 201 F.3d 877 (7th Cir. 2000).).
Concerns about the fairness of Class Counsel’s fees and incentive awards to the Class
representatives are minimal in the Court’s analysis of the reasonableness of the
settlement because the settlement is not conditioned on any minimum awards to
Counsal or the Class representatives. (Agreement § 3.8 (“The Parties expressly agree
that the terms of this Agreement are not conditioned upon any minimum attorneys' fee
award, minimum costs award, or upon the payment of any incentive award to any
Plaintiff.”).) Instead, the Court is vested with full discretion concerning what amounts
should be awarded, if any. (Id.) Since the awards are severable from the rest of the
settlement (and will be addressed in a separate order), the cases cited by the objectors
are distinguishable.

The Court is mindful that a proposed settlement shall not “be judged against a
hypothetical or speculative measure of what might have been achieved by the
negotiators.” Officers for Justice, 688 F.2d at 625. The Court must consider the
settlement terms “as is’ and cannot rewrite terms or conditions drafted by the Parties.
Id. at 630 (the Court is not “empowered to rewrite the settlement agreed upon by the
parties’ and “may not delete, modify, or substitute certain provisions’); Hanlon, 150
F.3d at 1026 (“ The settlement must stand or fall inits entirety.”).

The settlement provides more than Plaintiffs might have achieved at trial, and it
does not do the Class any harm as claims for personal injury are specifically excluded.
See Churchill, 361 F.3d at 576. When weighed against the risk that the Class will get
nothing if the litigation moves forward, the consideration offered to the Class is

adequate. Accordingly, this factor supports approval of the settlement.
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5. The Extent of Discovery Completed and the Stage of the
Proceedings.

The Parties voluntarily exchanged significant discovery prior to the execution
of the Agreement. Plaintiffs worked with experts to evaluate their clams and the
Parties each presented their interpretation of the scientific factors related to Plaintiffs
claims to a mediator. In re Mego Fin. Corp. Sec. Litig., 213 F.3d 454, 459 (Sth Cir.
2000) (weighing “significant investigation” of claims in favor of settlement). In light
of the significant investigation of Plaintiffs’ claims and the substantial exchange of
information by the Parties, the Court finds that the Parties had enough information to
make an informed decision about the settlement. This factor also weighs in favor of

approval.
6. The Experience and Views of Counsdl.

The Court has reviewed and considered the memoranda presented by the Parties
and the objectors as well as the views of those who spoke at the Fairness Hearing. It
Is clear that the settlement was negotiated over an extended period of time by
experienced counsel on both sides, each with a comprehensive understanding of the
strengths and weaknesses of each Party’s respective clams and defenses. The
settlement was the eventual product of a mediation conducted by the Honorable
Steven J. Stone, Presiding Justice, California District Court of Appeal (Ret.), who
approved of the settlement. The experience and views of counsel, and the mediator,
support approva of the settlement here. Churchill, 361 F.3d at 577; Behrens v.
Wometco Enters., Inc., 118 F.R.D. 534, 538-39 (S.D. Fla 1988), aff'd, 899 F.2d 21
(11th Cir. 1990).

7. The Reaction of Class Membersto the Proposed Settlement.

A low percentage of objectors in comparison to the overall Class size weighs
heavily in favor of approval of settlement. Boyd v. Bechtel Corp., 485 F. Supp. 610,
624 (N.D. Cal. 1979) (“[T]he Court finds persuasive the fact that eighty-four percent

of the class has filed no opposition.”).
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Although the exact number of Class Members is unknown in the instant action,
the Settlement Class is composed of millions of purchasers of Bluetooth headsets
across the United States since 2002. Of these, 715 people have validly elected to opt
out of the lawsuit, and 50 have filed written objections with the Court and/or
settlement administrator. (See Fenwick Decl. 1 12-13.)

The relatively small number of objections and requests for exclusion, as
compared with the large size of the Class, suggests that the overwhelming majority of
the Class considers this settlement to be a favorable development, which supports
approval by the Court. Boyd, 485 F. Supp. at 624. In addition, none of the fifty
objections in this case raises any concerns that the Class is giving up a valuable right
for which Class Members are not getting enough in return. Instead, the overwhelming
majority of objectors suggests that the case is simply meritless and the case should be
dismissed (in which case the Class would get nothing at all) which, as described
above, supports approval of the settlement here.

8. Absence of Collusion.

The Court may consider the absence of collusion in the settlement process.
Churchill, 361 F.3d at 575. The objectors have provided no evidence of collusion and
the Court finds none. In fact, the record demonstrates in several ways that the
settlement was the product of arm’s-length negotiations without any indication of
collusion. First, Justice Stone was involved throughout settlement negotiations, and
ultimately approved of the settlement. Second, the Parties negotiated the core terms
of the settlement first and only after reaching agreement on those core terms did the
parties negotiate attorneys’ fees. Third, the settlement is not in any way dependent on
any minimum compensation to Class counsel or the Class representatives. (See
Agreement 1 3.6.)

After weighing the Churchill factors, the Court approves the settlement of these
Actions on the terms and conditions set forth in the Settlement Agreement as being

fair, reasonable, adequate, and in the best interests of the Class as awhole. The Court
13
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further finds that the Settlement was entered in good faith, and meets all requirements
of Rule 23 of the Federal Rules of Civil Procedure and any other applicable law.
D. OBJECTIONSTO THE SETTLEMENT.

The Court has reviewed the objections filed with or otherwise presented to the
Court, regardless of whether they satisfied the rules concerning objections set forth in
the Court’s Notice Order. (Notice Order 112.) The objections pertinent to the
Court’s analysis have been addressed above.

E. CONCLUSION

For al of the foregoing reasons, and for the reasons stated at the July 6, 2009
Fairness Hearing, the Court concludes certification of a Settlement Class pursuant to
Rule 23(b)(3) is appropriate, the best notice practicable has been given to the Class,
and that the settlement should be approved as being fair, reasonable, and adequate.

NOW, THEREFORE, IT ISHEREBY ORDERED:

1. The Class is certified for settlement purposes only pursuant to Federal
Rule of Civil Procedure 23(b)(3).

2. The settlement is approved as being fair, adequate, and reasonable.

3. The best notice practicable having been provided to Class Members and
full opportunity having been offered to them to withdraw, it is hereby determined that
al Class Members who did not timely elect to be excluded from the Class are bound
by this Final Order and Judgment.

4, The requirements and provisions of 28 U.S.C. §1715 having been
satisfied, Class Members may not refuse to comply with or to be bound by the
Settlement Agreement pursuant to 28 U.S.C. § 1715(e).

14
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5. Upon the Effective Date;? the Representative Plaintiffs and all Class
Members are conclusively deemed to have released, waived, and discharged
Defendants and the Released Parties as described in the Release set forth in
paragraphs 3.9-3.10 of the Seftlement Agreement. The Settlement Agreement,
including the Release contained in paragraphs 3.9-3.10, is fully binding on the
Representative Plaintiffs and all Class Members.

6. Upon the Effective Date, the Representative Plaintiffs shall have, and
each Class Member and the Class shall be deemed to have, covenanted and agreed
that he or she shall not, a any time, institute, cause to be instituted, assist in instituting
or permit to be instituted on his or her behalf any proceeding in any state or federal
court, in or before any administrative agency, or any other proceeding or otherwise
allege or assert any of the Settled Claims against Defendants or the Released Parties,
individually or collectively.

1. The Actions, as defined in the Settlement Agreement, are hereby
dismissed with prejudice. Following entry of this Final Order and Judgment and
completion of all obligations and undertakings set forth herein, no default by any
Party shall affect the final dismissal of the Actions with prejudice, the discharge of
any of the Defendants, any Released Persons, Class Counsel, Representative
Plaintiffs, or Class Members, either individually or collectively, or the releases and
covenants provided in connection with the Agreement and set forth in paragraphs 3.9-
3.11.

3 The Settlement Agreement defines * Effective Date” as “the date when each and all
of the following conditions have occurred: (a) This Agreement has been fully
executed by all the Parties and their counsel; (b) Orders have been entered by the
Court certifying the Settlement Classes, granting preliminary approval of this
Agreement, and approving the Notice Plan; (¢) The Court-approved Notice Plan has
been duly promulgated as ordered by the Court; (d) The Court has entered an order
approving this Agreement and finally dismissing the Released Claims with prejudice;
and (e) That order and judgment becomes Final.” (Agreement 1 1.9.)
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8. Defendants have taken or shall take the following steps:

a post acoustic safety information, in substantially the form as
attached in Exhibit C to the Settlement Agreement, on their
respective websites within ten (10) business days following the
Court’s approval of the Notice Order, and identify these websites
in the Class Notice; and

b. provide the additional acoustic safety information set forth in
Exhibit D to the Settlement Agreement in product manuals and/or
packaging for new Bluetooth headsets shipped ninety (90) days
after the Effective Date.

9.  Within thirty (30) days after the Effective Date, Defendants shall pay a
total of $100,000 to fund the following organizations, in the specified amounts. The
University of Tennessee College of Medicine, Center for Independent Living
Research (“CILR”), $31,666.67; the National Hearing Conservation Association
(“NHCA"), $31,666.67; the American Speech and Hearing Association (“ASHA™),
$31,666.66; and the Greater Los Angeles Agency on Deafness (“GLAD”), $5,000.

10. Class Members who failed to timely and properly object to the
Settlement Agreement shall be foreclosed from seeking review of the Settlement, by
appeal or otherwise.

11. Except as otherwise ordered by the Court, each Party and objector shall
bear its, his or her own litigation expenses.

12. The Settlement Agreement shall not be construed as or be deemed an
admission or even a suggestion of the truth of any allegation, the validity of any claim
asserted in the Actions, or as evidence of any violation of any state or federal law or of

any wrongdoing by Defendants.
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13.  If the Settlement does not become Final4 for any reason, the Parties shall
be restored to their respective positions in the litigation and shall proceed in al
respects as if there were no Class certification for settlement purposes and as if the
Settlement Agreement had not been executed.

14.  Without affecting the finality of this Final Order and Judgment, the Court
will retain continuing and exclusive jurisdiction over the Parties and al Class
Members for purposes of implementing and enforcing this Agreement and the
Settlement.

DATED: , 2009  By:

DALE S. FISCHER
United States District Judge

4 The Settlement Agreement defines “Final” as follows: “(a) the judgment is afinal,
appeal able judgment order; and (b) either (i) no appeal has been taken from the
judgment as of the date on which all timesto appeal there from have expired, or (ii) an
appeal or other review proceeding of the judgment having been commenced, such
appeal or other review isfinally concluded and no longer is subject to review by any
court, whether by appeal, petitions for rehearing or reargument, petitions for rehearing
en banc, petitions for writ of certiorari, or otherwise, and such appeal or other review
has been finally resolved in such manner that affirms the Final Order and judgment in
al material respects.” (Agreement 1 1.10.)
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